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Dear Secretary of State, 
 
I am sure that you are aware that the Scottish Parliament’s Devolution (Further Powers) 
Committee is currently undertaking pre-legislative scrutiny of the UK Government’s 
Command Paper and draft legislative clauses designed to implement the recommendations 
in the recent report of the Smith Commission. We are aiming to produce a report shortly, 
which we intend will provide a helpful and constructive commentary to an incoming UK 
administration prior to the introduction of any bill giving effect to the further transfer of 
powers to the Scottish Parliament. 
 
One key area the Committee has been looking at is that of the welfare and benefits 
provisions. Most recently, the Committee considered these in some detail at our meeting of 
19 February1 where we took evidence from a range of experts in the area of welfare, 
namely: 
 

Professor Paul Spicker, Robert Gordon University 
John Dickie, Director, Child Poverty Action Group 
David Ogilvie, Head of Policy and Public Affairs, Chartered Institute of Housing 
Richard Gass, Welfare Rights & Money Advice Manager, Glasgow City Council 
Jim McCormick, Expert Adviser (Scotland), UK Social Security Advisory Committee 

 
It was agreed subsequent to our meeting that I write to you on behalf of the Committee to 
seek your assistance in clarifying a number of matters and to bring these to your attention. 
The Committee is keen to work with you and any new administration to ensure that any 
future legislation gives full effect to the agreement signed up by all five political parties 
represented in the Smith Commission. 
 
I would therefore be grateful if you were able to consider the points raised below which 
were primarily made by our expert witnesses and provide us with the views of the DWP in 
time for us to be able to accommodate these in our report (ideally a response before the 
end of March 2015).  
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We would of course be happy to discuss these issues directly with you should the 
opportunity arise or to meet with senior officials in your department to better understand 
your views on these points. I re-iterate that the whole Committee is keen to engage 
constructively on these matters to bring about the changes in the powers of the Scottish 
Parliament as outlined in the Smith Agreement. 
 
Disability, Industrial Injury and Carer’s Benefits – use of definitions 
 
Clause 16 of the UK Government’s draft bill concerns those disability and carer’s benefits 
which the Smith Commission intended to be fully devolved to the Scottish Parliament. 
 
In their evidence to us, some of our witnesses (Professor Paul Spicker & Richard Gass) 
expressed concern at the current definitions for a disabled person and a carer in the 
Command Paper. Their view was that the current definitions could create unpredictable 
effects and/or should be relaxed in terms of restrictions. 
 
While the Committee is aware that the definition of “relevant carer” reflects the definition in 
the existing regulations, we have received some evidence which expressed concerns that 
these definitions may present restrictions on the Scottish Parliament’s discretion in 
exercising the ‘complete autonomy in determining the structure and value’ of these benefits 
in the future, as envisaged by the Smith Commission (para.51). For example, as one 
witness suggested, Parliament may want to consider extending the definition of a carer to 
include full-time students or those in employment, but may be prohibited from doing so by 
the clauses as currently drafted. 
 
Furthermore, it was highlighted to us that the current draft clauses use two slightly different 
definitions of “disabled” in clause 16 and in clause 22. The Committee understands that the 
clauses and therefore the definitions relate to two different Heads of Schedule 5 to the 
Scotland Act 1998. However it was recommended to us that one common definition be 
used which included groups in society such as people with terminal cancer, MS or other 
fluctuating conditions, or who are terminally ill. I would be grateful if you could provide 
clarification of your understanding of this issue and the rationale for the approach taken in 
the draft clauses. 
 
Discretionary Payments/Discretionary Housing Payments 
 
Clauses 18 and 19 in the Command Paper set out the devolved powers in relation to 
discretionary payments. It is our understanding that, as drafted, these clauses are intended 
to match the Smith Commission’s recommendations, including ‘new powers to make 
discretionary payments in any area of welfare’, which, as the relevant subtitle of the Smith 
Agreement paragraphs would suggest, would ‘top-up reserved benefits’. 
 
In our evidence session, concerns were expressed to us (by John Dickie, Paul Spicker & 
Jim McCormick) that the scope for making discretionary payments is restricted by the 
clauses as currently drafted. 
 
I would be grateful for clarification on how the extension of the provision to make 
discretionary payments, as set out in Clause 18, offers more than the powers already 
transferred by statutory order to allow us to set up the Scottish Welfare Fund. It is noted 
that the requirement for “an exceptional event or exceptional circumstances” does not 
feature in paragraph 1 of the clause. However, John Dickie’s view was that it looks as 
though the wording of clause 18 restricts the current powers under the Welfare Fund by 
requiring an additional event or circumstance to occur where a person requires assistance 
as a result of having been sanctioned.  
  



 
 

   

 
Specifically, we heard views querying why it was felt necessary for discretionary payments, 
by (legal) definition, to only include ‘payment to meet a short term need to avoid risk to the 
well-being of an individual’ as the UK Command Paper suggests. All of the experts giving 
evidence to us suggested that, as currently drafted, the clauses don’t meet the Smith 
Commission’s recommendation to permit discretionary payments in any area of welfare 
 
Regarding clause 19, we would seek your views on the rationale for restricting eligibility for 
discretionary housing payments. Once again, we recognise that the clause broadly reflects 
current regulations on discretionary housing payments. However, as discretionary housing 
payments were identified within the Smith Commission as an area which should be fully 
devolved to the Scottish Parliament, the provisions as currently drafted may restrict the 
Scottish Parliament’s capacity to exercise ‘complete autonomy’ over ‘the structure and 
value’ of discretionary housing payments.  
 
Employment Support 
 
Clause 22 of the draft bill adds exceptions to the reserved employment powers in the 
Scotland Act 1998 so as to extend to the Scottish Parliament the power to assist ‘disabled 
persons’ and ‘persons claiming reserved benefits who are at risk of long-term 
unemployment’ to select, obtain and retain employment, where the assistance is for at least 
a year. We note that this wording differs from the wording of the Smith Commission, which 
referred instead to ‘all powers over support for unemployed people’ provided through 
‘contracted’ employment programmes. 
 
As noted by some of our witnesses, by specifying employment support for the long-term 
unemployed, and support which will last at least a year, some aspects of employment 
support will be omitted. For example, under these clauses as currently drafted, employment 
support programmes such as the Community Work Placements, Mandatory Work Activity 
and New Enterprise Allowance schemes, which run for shorter periods, would not be 
devolved. We would be very grateful for your insight into the rationale for drafting the 
clauses so as to exclude programmes such as these.  
 
 
 
I reiterate that the Committee is keen to work constructively with you and your officials, as 
well as with a new UK Government, to ensure that any bill introduced following the UK 
General Election is fit for purpose and delivers on the recommendations of the Smith 
Commission. I look forward to your reply on the points raised above. 
 
Kind regards, 
 
 
 
 
Bruce Crawford MSP 
Convener 
 
cc. Rt. Hon Alastair Carmichael MP, Secretary of State for Scotland 


